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Along with the development of financial lease in China, cases that relate to
the infringement of lessor’s right in this transaction increased as well. One of the
reasons could be attributed to the security problem of the lease item which arises
not only from the complexity and particularity of the transaction itself but also
from the separation of ownership and possession which contributes the
establishment of jus in re aliena by different parties involved in the
transaction.Previous studies focused mainly on the rights and obligations of the
leaser and the lessee rather than on that of the seller, and few touched on the right
conflict in the mortgaged property.This paper starts from the influence of the
mortgage set up by different parties on the lessor’s right, stressing on the transfer
of the mortgaged lease item by the seller and the mortgage on the leasehold set
up by the lessee, and then probes into the construction of protection system on
leaser’s right, mainly through establishing registration system for financial lease.
This paper is divided into four parts. The first part introduces the necessity
of protecting the right of the financial leaser due to the distinct feature of this
transaction and the special position of the leaser. And then it sets forth the
mortgages set up by different parties engaged in the financial leasing.
The second part analyzes the conflict between the leaser’s ownership and
the third party’s right to mortgage set up by the seller. This situation is involved
with the different understanding on the Art.191 of Property Law “the mortgaged
property shall not be transferred.”Its influence on the leaser will be analyzed
under different theories.
The third part focuses on the conflict of right arising from the mortgage set
up by the lessee without the leaser’s permission. A case will be used as an entry
point here to analyze whether the third party could be regarded as having good
faith under current law and financial lease registration system. The possible relief
available to the leaser will be discussed if there is a bona fide third party. Sale
and leaseback business which is frequently used by the lessee to set up mortage
will be mentioned as well.













right which depends mainly on the financial lease registration system. A few
suggestions are put forward in the end based on valuable experience drawn from
the practice of US, Québec, Canada and the European bank in this respect.
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